incarcerated (including Death, Row) defendants. 2 The extraordinary impact of the innocence movement lies in the compelling simplicity of its theoretical underpinnings: If innocent people have been and continue to be incarcerated and even executed, upon what claims of legitimacy does our criminal justice system rely? Moreover, if innocent people continue to serve out sentences (and even to await execution on Death Row), is there not a moral as well as legal imperative to reopen their cases and correct the past? To the extent that individual innocence cases may also reveal racial discrimination in the prosecution, conviction, and post-conviction phases, additional attention must be accorded to the impact of such prejudice upon racial communities and upon the credibility of the justice system as a whole. ' In a sense, the flip side (yet conceptual companion) of the innocence movement is the drive to reopen long-dormant, 1960s civil rights era prosecutions in an effort to correct both the individualized injustices and the broad community harms that flowed from those unresolved investigations and trials. These cases include the murders of: civil rights leader Medgar Evers; four girls killed in the Sixteenth Street Baptist Church bombing in Birmingham; and civil rights workers James Chaney, Michael Schwerner, and Andrew Goodman. In these cases, the racism of the era resulted in the failure either to pursue white supremacists -sometimes because those culpable were state actors -or to prosecute cases fully and vigorously. As a consequence of such malfeasance, white supremacists escaped prosecution or conviction, and remained at liberty well into old age -sometimes gloating publicly about the murders. The opportunity to bring these individuals to trial and possibly to correct the historical record represents what Myrlie Evers, widow of murdered civil rights leader Medgar Evers, has termed "cleansing moments" -the use of present-day procedures to accomplish retrospective justice.' As with innocence cases, these unfiled or failed prosecutions deserve close scrutiny for what they may reveal about the illegitimacy of the criminal justice system, not only for the individuals involved but also for the broader society that the system is supposed to serve. If racial injustice is discovered, can it be retried or reopened? Are there extralegal considerations that militate in favor of reopening the investigations of such cases if constitutional double jeopardy or speedy trial objections are properly addressed? 6 Regardless of the outcome of such retried or reopened race cases, are there broader ameliorative benefits that communities may experience as a result of the reinvestigation of such cases? This Essay shall address these questions in the context of several civil rights era murder prosecutions of the 1960s. It is beyond the scope of this Essay to address fully the range of complex procedural, substantive, and tactical concerns underlying the decisions to reopen (or not to reopen) particular cases. Rather, the goal is to examine both the concept of reopening such cases in the search for racial justice and the broader meanings underlying the impetus to reopen them.
II. CIVIL RIGHTS ERA MURDERS

A. The Context: Civil Rights Advances and Supremacist Backlash
To comprehend the enormity of the hate crimes discussed in this Essay -and the magnitude of efforts to reopen such cases -it is instructive to recall the tenor of the momentous, tumultuous times in which they occurred. In the 1950s and 1960s, insurgent social protest movements -particularly the civil rights movement -propelled consideration of race and class oppression into public debate nationwide. 7 Thousands of people of all races and backgrounds were inspired 5. Ed Vulliamy, Deep South Confronts Murderous Past, OBSERVER (London), Nov. 14, these legal and political approaches to integration set forth a road map that -it was hoped -would lead to deep systemic reform; they envisioned a late twentieth century in which full equality was supposed to be thorough, inevitable, and unstoppable." Racial supremacists had a far different road map in mind. Even a brief chronology of pivotal events of the mid-1950s to mid-1960s conveys an extraordinary cycle of civil rights progress and violent supremacist backlash. Each major step in the movement for racial equality was accompanied by massive white resistance. This resistance, already firmly embedded in American history through the thousands of lynchings of blacks between the 1880s and the 1950s, continued even as the numbers of lynchings declined; the Ku Klux Klan and other white supremacist groups routinely used threats, beatings, bombings, and murders to ensure that their message of intimidation and terror endured." As Anthony Alfieri has noted, throughout U.S. history the pattern of federal prosecutorial response to racial violence generally has been "characterized by inaction and spare enforcement." 3 During this era, a lack of presidential leadership, combined with intermittently interventionist federal law enforcement and rare federal litigation, reinforced white supremacists' sense of superiority and control.' 4 11. The failure of American society to progress significantly toward this goal has led many to doubt the gains of the civil rights era, particularly with respect to test case litigation. The past decade has seen the emergence of a significant body of literature that questions the meaning of the Brown legacy, given the persistence of de facto segregation, educational crises, and racial inequities in public schools. See, e.g., JAMES T. PATTERSON, BROWN V. 13. Anthony V. Alfieri, Prosecuting Race, 48 DUKE L.J. 1157, 1199 (1999). Alfieri's analysis of present-day racial violence -for example, the highly-publicized 1997 assault of Abner Louima -is deeply rooted in his examination of lynchings and mob violence extending back to the Reconstruction Era. Id. at 1185-92.
BOARD OF EDUCATION: A CIVIL RIGHTS MILESTONE
14. See EARL OFARI HUTCHINSON, BETRAYED: A HISTORY OF PRESIDENTIAL FAILURE TO PROTECT BLACK LIVES (1996) . Hutchinson attributes these failures to political expediency and notes that federal intervention occurred only when black leaders pressured the federal government to respond "when a violent act triggered a major riot, generated mass protest, or attracted press attention." Id. at 214. For further background about the role HeinOnline --101 Mich. L. Rev. 1229 [2002] [2003] Civil rights activists knew that the potential for violent retaliation was a constant risk, particularly in the South. They knew that selfdefense was a key part of their training and that death might result from their efforts. As a result, the racial climate in which the killings this Essay focuses on occurred was one in which each murder bore a distinct, contextual message: hatred of black progress and defense of racial hierarchy.
A major springboard for this backlash occurred in 1954 when the U.S. Supreme Court decided Brown v. Board of Education. To the black community and other supporters of civil rights, the landmark Brown decision was lauded with "the status of a Magna Carta" 5 ; to segregationists, it was a rallying cry for massive resistance. As the Brown mandate was extended to other contexts,1 6 the segregationist response remained one of steadfast defiance, usually defended with the rationale of "states' rights." Constance Baker Motley, one of the LDF's leading litigators during this period, recalls:
In response to Brown in 1954, the Southern states had resurrected the basic political themes that guided the South during the Civil War -that is, nullification and interposition, which affirmed that a state had the constitutional right to nullify the effectiveness of any federal law or federal court decision with which it disagreed and to interpose its sovereignty between the decision or law and the federal government. Every Deep South state had enacted massive resistance laws. The North, East, and West were too far removed from the bitter afterglow of the Civil War fully to comprehend this threat to national unity. In some state capitals in the Old South, the Confederate flag was still flying or had been raised anew Fearing the negative impact of racial strife on the city's strong economic climate, Charlotte's white business elite, closely allied with the city's elected officials, took action to fend off black protest by engaging in voluntary but token integration in advance of most other south-Further examples of this massive resistance include the refusal of state universities to enroll black students who were entitled by law to attend, the refusal of state courts to order those universities to comply with Brown when admissions policies were challenged, and the mob violence that often accompanied black students' attempts to enroll. 8 In August 1955, Emmett Till, a fourteen-year-old black youth from Chicago, was lynched in Mississippi for flirting with a white girl.
9 That same year, Rosa Parks was arrested for refusing to surrender her seat to a white man on a Montgomery, Alabama, city bus.' The ensuing year-long Montgomery Bus Boycott, led by twenty-six-year-old Martin Luther King, Jr. and others, ultimately resulted in a 1956 U.S.
Supreme Court decision striking down Alabama's intrastate bus segregation laws. 2 " Along the way, boycotters and random bystanders endured an exceptional amount of violence: beatings (including that of a fifteen-year-old girl), dynamite explosions, shotgun snipers (including the shooting of a pregnant woman); and church and home bombings. 2 2 In February 1956, the third month of the boycott, the Mississippi and Alaba na White Citizens' Councils chose Montgomery as the site of what they described as "the largest segregation rally of the century." ' Before a crowd of ten thousand people, Montgomery city commissioners and other local officials exalted segregation and exhorted the crowd to defend their state: " 'I am sure that you are not ern cities. What distinguished Charlotte and its moderate counterparts like Atlanta and Dallas from more obstreperous southern communities like Birmingham and New Orleans was not so much a philosophical embrace of racial integration but rather a calculated understanding that controlled desegregation could serve broader economic interests.
Id. at 692.
18. MOTLEY, supra note 8, at 112-18 (regarding LDF's litigation to integrate the University of Florida Law School); see also WILLIAMS, supra note 7, at 210-18. In Mississippi, the state constitution was amended to allow state officials to close schools to avoid desegregation. Id. at 210.
19. MOTLEY, supra note 8, at 163; WILLIAMS, supra note 7, at 39-57. The lynching of Emmett Till -and the acquittal by an all-white, all-male jury of the two white men accused of murdering him -provoked world-wide shock and condemnation. Despite detailed eyewitness testimony and an identification of Till's mangled corpse by his own mother, the jury acquitted the two defendants after about an hour of deliberations; the jury foreman later asserted, "I feel the state failed to prove the identity of the body." Id. at 52. Williams states: "Some compared events in Mississippi to the Holocaust of Nazi Germany; one writer called Till America's Anne Frank." Id. In her autobiography, Anne Moody noted: "Before Emmett Till's murder, I had known the fear of hunger, hell and the Devil. But now there was a new fear known to me -the fear of being killed just because I was black." Id. at 56 (quoting MOODY, supra note 8, at 107). going to permit the NAACP to control your state,' declared the star speaker, Senator James Eastland of Mississippi, whose 'one prescription for victory' was for Southern white people to 'organize and be militant.' "24 That same month, whites at the University of Alabama rioted in protest against the court-ordered admission of Autherine Lucy, the first black student in the school's history; the University responded to the violence by suspending Lucy "for her own safety"; it took no action against the rioters. Eventually, Lucy withdrew from the University and from her litigation because of the failure of federal authorities (the federal district court, the Court of Appeals, and the President) to take steps to enforce the courts' orders and to ensure her physical safety. ' In 1957, the SCLC was established by King, Bayard Rustin, and Stanley Levinson to organize activities for nonviolent civil rights groups. That same year, Arkansas used its own state guard to defy implementation of Brown. After a federal district judge ordered the admission of black students to Central High School in Little Rock, 26 Governor Orval Faubus prevented the "Little Rock Nine" from enrolling, claiming that he had called up the guard to protect the public order. 2 ' Faubus's open defiance of federal law encouraged mob rule to surround the school as angry whites jeered the students and cheered on the troops. When the federal district court again ordered the school to admit the black students, Faubus ordered all schools closed for a year. Faubus's assertion of local control over federal mandate, perceived at the time to be "the most severe test of the Constitution since the Civil War," ' resulted in an emergency session of the U.S. Supreme Court in August 1958. The Court ruled against Faubus and ordered the students admitted. 29 Local white groups again surrounded the school to prevent its integration until President Dwight Eisenhower finally ordered a thousand federalized troops to Little Rock to enforce the integration order. As the 1950s ended, watered-down, ineffectual civil rights legislation began to emerge from Washington and white supremacist violence continued to flourish throughout the South. 3 ' In 1959, Mack Charles Parker, a black man, was lynched in Mississippi after being abducted by a group of hooded men from the Mississippi jail cell where he awaited trial for the rape of a white woman. An FBI investigation established the probable complicity of a local law enforcement official, but local prosecutors and juries refused to follow up on the case. 32 In 1960, the year that John F. Kennedy was elected president, CORE sponsored "sit-ins" around the country, beginning with a sit-in to integrate a Woolworth's lunch counter in Greensboro, North Carolina. 33 That same year, SNCC and the Negro American Labor Council were established, joining groups such as CORE, the NAACP, and SCLC in the nonviolent pursuit of social change. 4 In 1961, President John F. Kennedy issued Executive Order 10925, which barred discrimination among contractors doing business with the federal government and required that "affirmative steps" be taken to recruit and promote minorities. 3 5 That same year, CORE sponsored an ambitious set of "Freedom Rides" -a term coined to describe the activities of multiracial groups of nonviolent activists who traveled on public buses throughout the South to test compliance with the Supreme Court mandate to desegregate interstate bus facilities. The Freedom Rides were scheduled to arrive in New Orleans on May 17, 1961, the seventh anniversary of the Brown decision. 6 Despite their optimistic name, the trips were in fact "life-and-death" rides because of the brutal violence encountered by the riders along the way. For example, one bus of Freedom Riders was chased down the highway by approximately fifty cars containing a total of two hundred men: 31. For a history of the behind-the-scenes evisceration of civil rights protections in the Civil Rights Act of 1957, see BRANCH, supra note 7, at 220-22. 32. Id. at 257-58. 33. The organizers of the sit-ins intended for them to be a persistent, disciplined, nonviolent method of immediately integrating places of public accommodation, public transportation facilities, and other public services; nevertheless, because of segregationist backlash and resistance, the sit-ins usually resulted in mass arrests, trials, and convictions. As Motley notes, those who participated in the earliest sit-ins relied upon a "frail legal position" in their efforts to integrate privately owned facilities, but by the mid-Sixties their efforts were vindicated through key U.S. Supreme Court decisions, and through the passage of civil rights statutes such as the Civil Rights Act of 1964. MOTLEY [T]he mob used bricks and a heavy ax to smash the bus windows one by one, sending shards of glass flying among the passengers inside. The attackers ripped open the luggage compartment and battered the exterior again with pipes, while a group of them tried to force open the door. Finally, someone threw a firebomb through the gaping hole in the back window. As flames ran along the floor, some of the seats caught fire and the bus began to fill with black, acrid smoke.
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In the fall of 1962, white supremacists continued literally to wage war against integration. Over a period of eleven days, James Meredith, a twenty-nine-year-old black veteran, sought several times to enroll at the University of Mississippi ("Ole Miss") in Oxford; each time, he was besieged by hateful mobs.' Defying a federal court order to admit Meredith" and the intervention of the Kennedy Justice Department, Mississippi Governor Ross Barnett physically blocked Meredith from entering the University. The Mississippi Legislature supported Barnett by naming him the "emergency university registrar" in an attempt to evade a court order compelling the regular registrar to admit Meredith." The local press supported Barnett as well; the Jackson Daily News announced that thousands were ready to "Fight for Mississippi" and published a "fight song" entitled "Never, No Never." '4 and allow Meredith to register. 45 In reality, Barnett allowed unruly crowds to storm the campus with bulldozers, tear gas, and gunfire; at least two people died. 46 The riot finally subsided after Kennedy ordered between twelve and sixteen thousand federal troops to restore order. 47 Meredith pursued and completed his college degree with U.S. marshals accompanying him to class and keeping watch in his dormitory room at night. 48 
B. The Victims: Lives Lost in the Battle for Racial Supremacy
In this Section, I shall focus primarily on three infamous cases of the civil rights era: the Evers assassination; the Sixteenth Street Baptist Church bombing; and the Chaney/Schwerner/Goodman murders. These cases are of looming historical significance for several reasons. First, they are widely viewed as emblematic of the pervasive racial hatred and backlash of the era. 49 Second, they are cases in which relatively recent high-profile political and legal efforts resulted in the reopening of investigations and revival of prosecutions. Finally, the mixed results of these efforts to "re-try" race provide a useful opportunity to examine the benefits and drawbacks of reopening cases decades after the underlying crimes occurred.
It may be difficult, from the detached complacency of current experience, to comprehend the reign of terror inflicted by white supremacists on civil rights workers and on black people in general during this period. Quite literally, black people and their antiracist allies of all races risked life and limb to help secure such basic fundamental rights as the right to vote, to obtain an education, to obtain a job, and to have access to public accommodations. Some of the individuals described below lost their lives in the course of purposeful civil rights activism; others -for example, the four little girls in the Sixteenth Street Baptist Church firebombing -died in the course of pursuing everyday, nonpolitical activities. In recalling the circumstances of their murders, one can better understand efforts in subsequent decades to reopen their cases and to seek retrospective justice. 45 (June 12, 1963, Jackson, Mississippi) I love the land of my birth. I do not mean just America ... but Mississippi. The things I say.., will be said to you in hopes of the future when it will not be the case in Mississippi and America, when we will not have to hang our heads in shame or hold our breath when the name Mississippi is mentioned ... But instead, we will be anticipating the best. 50 At the time of his murder in 1963, Medgar Wylie Evers was one of the most prominent and well-respected leaders of the civil rights movement in the South." Like his contemporary, Martin Luther King, Jr., Evers advocated persistent, nonviolent means to dismantle racial segregation; much of his work involved recruiting new NAACP members and organizing them to engage in economic boycotts, picket lines, marches, and prayer vigils. His assassination, which occurred in his front yard as he returned home to his wife and three young children, in many ways epitomizes the brutal racism and violence the Old South used to crush the civil rights movement.
Medgar Evers
Born on July 2, 1925, near Decatur, Mississippi, Evers was one of six children of James and Jessie Evers. His father worked in a sawmill and was deacon for the local church; his mother did laundry for white families and was also active in church affairs. ized boycotts of gasoline stations and other facilities that refused to allow blacks to use their restrooms. After the Brown decision in 1954, Evers tested the waters of the all-white law school of the University of Mississippi, the state's oldest public university, by applying for admission. His application was rejected. By that time, however, his political work had attracted the attention of the NAACP's national office. In 1954, the NAACP decided to hire "field secretaries" to coordinate their work in the Deep South, and hired Evers to be their full-time field secretary in Mississippi.
After his appointment as field secretary, Medgar and Myrlie Evers moved to Jackson, Mississippi, where they both worked to establish a NAACP office. Evers's unique role in Jackson was to bridge the gap between the younger student generation of civil rights protesters and the NAACP establishment: "Evers straddled the divide. In his speeches, he mixed the NAACP's tactics ('Don't shop for anything on Capitol Street!') with the spirit of the students ('We'll be demonstrating here until freedom comes.')." 5 2 Two of Evers's major tasks in his new role were to recruit new members and to investigate and publicize racist violence against blacks. Both challenges proved to be enormously difficult in the terrorized atmosphere of the Deep South in that era. It is hard to overstate the intimidation inflicted by white supremacists against blacks who sought to join or even listen to the NAACP and other civil rights organizations. Today, the NAACP's moderate, nonviolent approach to integration would hardly be described as revolutionary; however, in Mississippi in the 1950s and 1960s (and, of course, before that time), the NAACP was viewed by many to be a radical organization, membership in which could lead to severe reprisals. Despite the constitutional protections recognized by the Supreme Court in such cases as NAACP v. Alabama 53 and NAACP v. Button, 54 the reality for blacks was that Mississippi was a state with more recorded lynchings than any other in the country. Judicial pronouncements of First Amendment freedoms of expression and association were virtually meaningless in the face of assault, harassment, and even murder for any kind of political action. For civil rights activists and anyone who dared listen to them, it was a war zone.
Given this climate of terror, Evers faced even more obstacles as he sought to research Mississippi's history of lynchings and to organize opposition to racist violence. He was stalked, threatened, and physi-52. BRANCH, supra note 7, at 815. cally assaulted as he traveled throughout Mississippi. Organizations both private (the White Citizens' Council) and public (the Mississippi Sovereignty Commission) spied on him. Nevertheless, Evers persisted in organizing against Jim Crow segregation in restaurants, gas stations, and movie theaters, as well as public libraries, parks, and pools. His pivotal role in a boycott against Jackson merchants garnered national attention in the early 1960s, as did his efforts on behalf of James Meredith in the battle to integrate the University of Mississippi in 1962.
The much-admired Evers was bitterly hated as well. Threats of violence to Evers were so common that in May 1963, a month before he was murdered, the garage to his home was bombed. Medgar and Myrlie Evers had trained their three children to "drop and hit the floor" if they heard a gunshot or other violent activity in their vicinity.
Just before midnight on June 11, 1963, Evers returned home from a NAACP strategy session. As he stepped out of his Oldsmobile, carrying a stack of NAACP shirts stenciled with the message "Jim Crow Must Go," he was shot by a killer who hid in nearby bushes. In Parting the Waters, a landmark chronicle of the early civil rights movement, historian Taylor Branch describes the event:
His own white dress shirt made a perfect target for the killer waiting in a fragrant stand of honeysuckle across the street. One loud crack sent a bullet from a .30-'06 deer rifle exploding through his back, out the front of his chest, and on through his living room window to spend itself against the kitchen refrigerator. True to their rigorous training in civil rights preparedness, the four people inside dived to the floor like soldiers in a foxhole ...
[T]hey all ran outside to find him lying facedown near the door. "Please Daddy, please get up!" cried the children .... The victim said nothing until neighbors and police hoisted the mess of him onto a mattress and into a station wagon. "Sit me up!" he ordered sharply, then, "Turn me loose!" These were the last words of Medgar Evers, who was pronounced dead an hour later. 55 The accused lone gunman, a white supremacist named Byron De La Beckwith, stood trial twice in state court in 1964 for Evers's 55. BRANCH, supra note 7, at 825. Ironically, even before Evers's murder, June 11 had already marked a pivotal moment in national affairs regarding race relations. That evening, President Kennedy had delivered a nationally televised speech in response to unfolding civil rights crises and to Martin Luther King's plea that the Administration speak out on racial justice as a "just and moral issue." Kennedy's speech included the following:
We preach freedom around the world, and we mean it, And we cherish our freedom here at home. But are we to say to the world -and much more importantly, to each other -that this is the land of the free, except for Negroes, that we have no second-class citizens, except Negroes, that we have no class or caste system, no ghettos, no master race, except with respect to Negroes? ... Now the time has come for this nation to fulfill its promise.... We face, therefore, a moral crisis as a country and a people.. .. A great change is at hand, and our task, our obligation, is to make that revolution, that change, peaceful and constructive for all. Id. at 824 (internal quotation marks omitted).
murder. In both state prosecutions, the all-white juries had hung verdicts. 6 Throughout the next three decades, Byron De La Beckwith remained free, reportedly during this time gloating to random individuals that he had "gotten away with" Evers's murder. In 1990, the case was reopened based on new evidence. In 1994, Beckwith was tried a third time; this time, the prosecution. resulted in a conviction, and Beckwith was sentenced to life in prison. 7
Addie Mae Collins, Denise McNair, Carole Robertson, Cynthia
Wesley (September 15, 1963, Birmingham, Alabama) Unlike Medgar Evers, the four murder victims in the Sixteenth Street Baptist Church bombing were not outspoken civil rights activists. They had not recruited NAACP members or organized boycotts or stood on picket lines or investigated lynchings. They were children.
Addie Mae Collins, Cynthia Wesley, and Carole Robertson were fourteen at the time of their deaths; Denise McNair was eleven. Still, the retaliatory message conveyed by the bomb that killed them was quite clear. The Birmingham public schools had been desegregated only five days before, and bombs were the Klan's quick response. Birmingham was a city that had become so violent with racist resistance that it was nicknamed "Bombingham." 59 One area of the city was nicknamed "Dynamite Hill" because of the number of blacks' homes that had been blown up by dynamite sticks attached to bricks and thrown through windows or placed in letterboxes.° On April 12, 1963 (Good 56. The two 1964 State v. De La Beckwith trials were conducted in the Circuit Court of the First Judicial District of Hinds County, Mississippi. For more extensive discussions of the first and second trials, see DELAUGHTER, supra note 50, at 201-02; NOSSITER, supra note 51, at 105-09, 132-34; and VOLLERS, supra note 51, at 160-84, 203-08. In interviews, Myrlie Evers has stated that during her testimony in the first trial, Mississippi Governor Ross Barnett entered the courtroom, looked at her, and walked over to Beckwith to shake his hand. She also recalls: "This man was accorded a major parade along the route of the highway on his way home [after the hung jury decision]. People had banners that were waved, welcoming the hero home. The accused killer also made a statement to the press that he was glad to have gotten rid of 'varmints.' " WILLIAMS, supra note 7, at 224. Friday), Martin Luther King was arrested for leading a demonstration in defiance of a court order, and while incarcerated wrote "Letter from Birmingham Jail," a lasting epistle about the necessity for nonviolent resistance to segregation. 6 In the midst of this turmoil, the Sixteenth Street Baptist Church had become a focal point for political as well as religious activity. Like other churches, it thus became a desirable site for the Klan's bombs and burnings.
The third
Taylor Branch recounts this critical moment in civil rights history: Sunday [September 15] was the annual Youth Day at the Sixteenth Street Baptist Church. Mamie H. Grier, superintendent of the Sunday school, stopped in at the basement ladies' room to find four young girls who had left Bible classes early and were talking excitedly about the beginning of the school year.... They were engaged in a lively debate on the lesson topic, "The Love That Forgives," when a loud earthquake shook the entire church and showered the classroom with plaster and debris ... McNair searched desperately for her only child until she came upon a sobbing old man and screamed, "Daddy, I can't find Denise!" The man helplessly replied, "She's dead, baby. I've got one of her shoes." He held a girl's white dress shoe, and the look on his daughter's face made him scream out, "I'd like to blow the whole town up!" 62 The murder of the four young girls in the Sixteenth Street Baptist Church marked the nadir of the early 1960s civil rights movement and galvanized the nation to respond. Despite the fact that the Federal Bureau of Investigation ("FBI") identified four Klan members as suspects within days of the bombing, however, federal prosecutors did not bring charges. In 1977, fourteen years later, a state prosecution and conviction of one of the bombers occurred: Robert "Dynamite CORE, SNCC, NAACP, and SCLC. The Project's goal was to recruit several thousand northern college students to Mississippi in the summer of 1964 to engage in a "Freedom Summer" of voter registration and other civil rights work. The Project's leadership thought that the large numbers of young white northerners would attract national attention and thereby help protect local blacks against harassment by the police and local whites. Michael Schwerner, a white, Jewish twenty-four-year-old from New York, and James Chaney, a black twenty-one-year-old from Meridian, Mississippi, were CORE staff members heavily involved in planning for the Summer Project. As the Project's planning intensified in the early months of 1964, so did the Klan's response; in February 1964, the White Knights of the Ku Klux Klan held a founding meeting, and on one day in April the Klan burned crosses at sixty-one separate locations throughout Mississippi.
In May 1964, Sam Bowers, the Imperial Wizard of the Klan in Mississippi, embarked on a plan to kill Michael Schwerner, who as the first white civil rights worker based outside of Jackson had gained particular notoriety with the Klan. Schwerner, nicknamed "Goatee" and "Jew-Boy" by Bowers and his followers, had helped to organize a black boycott of white-owned businesses in Meridian and had also spearheaded a voter registration drive there. On Memorial Day in 1964, Michael Schwerner and James Chaney visited the black Mount Zion Methodist Church in Neshoba County to urge voter registration and to ask the congregation's permission to use the church as the site of a "Freedom School" that summer.
The Klan first attempted to kill Schwerner on June 16, 1964, when it expected Schwerner to return to Mount Zion Methodist Church for a business meeting. Late that night, ten black church leaders left Mount Zion and found thirty Klan members lined up in military formation with rifles and guns; more Klan members formed a barrier at the rear of the church. When the Klan members discovered that Schwerner was not at the church that night, they went on to beat the church leaders and to burn the church to the ground. The Mount Zion Methodist Church was one of twenty Mississippi black churches firebombed in the summer of 1964; when the FBI began its investigation of the firebombing, it adopted as its codename "MIBURN," for "Mississippi Burning."
The Klan's initial assassination attempt was unsuccessful because at the time of the church firebombing, Schwerner and Chaney were in Oxford, Ohio, at a training session for the Mississippi Summer Project. Among the new trainees was Andrew Goodman, a twenty-year-old Queens College student from New York; Schwerner persuaded Goodman to return with him and Chaney to Meridian for Summer Project work. On June 20, Chaney, Schwerner, and Goodman drove back together to Meridian and then on to Neshoba County to inspect the remains of the Mount Zion Methodist Church. On June 21, the three visited the burned-out church and ,interviewed several congregation members to learn more about the incident. While visiting the home of one congregation member, they were warned that a group of white men was looking for them. The three decided to leave Neshoba County at 3 p.m. Prepared for the worst, Schwerner told a worker in the Meridian CORE office to expect the three back by 4 p.m. and to start making telephone calls about their whereabouts if they did not return by 4:30 p.m. Expecting a possible ambush on one of the two routes back to Meridian, they decided to take the less direct route west through Philadelphia, the county seat.
Just inside the Philadelphia city limits, Chaney, Schwerner, and Goodman encountered Neshoba County Deputy Sheriff Cecil Price. Both Price and the Neshoba County Sheriff, Lawrence Rainey, were Klan members; as police officers, both had reputations for being tough with blacks and others who tried to "meddle" with the segregationist status quo. Price arrested the three on suspicion for having been involved in the church arson and took them to the county jail. Price then contacted Edgar Ray Killen, the "kleagle" (or recruiter) for the Neshoba County Klan. According to Douglas 0. Linder: Some of what happened over the next seven hours in the Neshoba County jail is known.... We know that shortly after 10 p.m., Cecil Price showed up at the jail, telling the jailer, "Chaney wants to pay off -we'll let him pay off and release them all." Price led them to their parked car, then tailed them as they headed east out of town on Highway 19.
The three civil rights workers by then no doubt suspected that they were being led into a trap, and in fact they were. Since receiving word from Price that Schwerner had been captured, Edgar Ray Killen, the Klan kleagle and an ordained Baptist minister, had been busy recruiting members of the Neshoba and Lauderdale County klaverns for some "buttripping," as he put it. An afternoon meeting at the Longhorn Drive-In in Meridian with local Klan bigwigs was followed by a later meeting at Akin's Mobile Homes with eager, younger members who would participate in the actual killings. Killen told the dozen or more recruits io buy rubber gloves and to be in Philadelphia by 8:15 p.m. After offering the Klan men a drive-by tour of the Neshoba County jail and going over the details of the planned release, Killen headed off to see a departed uncle at the local funeral home and to thereby establish his alibiY.
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Despite the efforts of Chaney, Schwerner, and Goodman to elude Price and the cars full of young Klan members who pursued them on Highway 19, they eventually stopped their car and surrendered. According to Linder's account:
Soon three cars, Price's and two full of Klan members, were traveling in a procession down an unmarked dirt turnoff called Rock Cut Road.
67.
Linder, supra note 66.
It is not known whether the three were beaten before they were killed. What is known is that a twenty-six-year-old dishonorably discharged exmarine, Wayne Roberts, was the trigger man, shooting first Schwerner, then Goodman, then Chaney, all at point blank range.... The bodies of the three civil rights workers were taken to a dam site at the 253-acre Old Jolly Farm. The farm was owned by Philadelphia businessman Olen Burrage, who reportedly had announced at a Klan meeting when the impending arrival in Mississippi of an army of civil rights workers was discussed, "Hell, I've got a dam that'll hold a hundred of them." The bodies were placed together in a hollow at a dam site and then covered with tons of dirt by a Caterpillar D-4. 68 Within days of the first reports of the disappearance of Chaney, Schwerner, and Goodman, there was an unprecedented response on a national level. On June 22, the FBI began an investigation; in the next month, they would go on to interview about 1,000 Mississippians, After several weeks of investigation and a promise of $30,000 in reward money, the FBI learned the probable location of the bodies on July 31. On August 3, the FBI obtained a search warrant to look for the bodies in an earthen dam at the Old Jolly Farm; on August 4, the bodies of Chaney, Schwerner, and Goodman were unearthed. 9 There was an extraordinary difference between the national attention accorded the disappearance of Chaney, Schwerner, and Goodman and that given to the murders of Medgar Evers and the Sixteenth Street Baptist Church victims. The tragic irony of the Summer Project's aim to attract white northerners to the South to conduct voter registration was that it was all too astute. The presence of white northerners drew more attention to the Summer Project, and the deaths of white northerners finally drew sustained attention to the reign of racist terror in the South. Ella Baker, a founder of SNCC and executive director of the Mississippi Freedom Democratic Party's Washington office, noted:
The unfortunate thing is that it took this kind of symbol to make the rest of the country turn its eyes on the fact that there are other bodies lying under the swamps of Mississippi. Until the killing of a black mother's son becomes as important as the killing of a white mother's son, we who believe in freedom cannot rest. Rita Schwerner, Michael Schwerner's widow, agreed: It's tragic as far as I'm concerned that white northerners have to be caught up in the machinery of injustice and indifference in the South before the American people register concern. I personally suspect that if Mr. Chaney who is a native Mississippian Negro had been alone at the time of the disappearance that this case like so many others that have come before would have gone completely unnoticed. 7 ' Despite the attention accorded to the Chaney, Schwerner, and Goodman killings, the state of Mississippi never brought a murder prosecution in the case. In 1967, eighteen individuals, including Deputy Sheriff Price, Klan kleagle Killen, and Klan Imperial Wizard Sam Bowers, were charged in a federal civil rights conspiracy trial. Price, Bowers, and five others were convicted. There were hung jury verdicts on Killen and two others; eight were acquitted. With half of the original eighteen defendants still alive in 2002, there is still a strong movement among Chaney/Schwerner/Goodman family members and supporters to reopen the murder investigation before it is too late. 72 
Other Victims, Named and Unnamed
Unsurprisingly, the reign of terror did not end with the deaths of Chaney, Schwerner, and Goodman. As just one example, authorities searching for the three men's bodies in the summer of 1964 discovered the decomposing bodies of two others, Charles Moore and Henry Dee, in a Louisiana swamp. Both cases were dormant until 1999.11 In February 1965, Jimmie Lee Jackson, a young black civil rights activist, was shot and killed by a state trooper at a voting rights march in Marion, Alabama. 74 That same year in Alabama, Viola Gregg Liuzzo, a thirty-nine-year-old white homemaker and activist from Detroit, was shot to death on U.S. 80 during the Selma-to-Montgomery Freedom March led by Martin Luther King, Jr."; Jonathan Daniels, a twentysix-year-old white Episcopal seminary student from New Hampshire, was shot during a voter registration drive in Lowndes County, Alabama; 76 James Reeb, a thirty-eight-year-old Unitarian minister, was beaten to death in Selma. ' Civil rights activists were not the sole targets of white supremacist violence; sometimes blacks lost their lives simply for exercising basic human rights such as pursuing a job or walking down the street in white neighborhoods. In April 1970, Rainey Pool, a black sharecropper, died from a brutal beating in Midnight, Mississippi -apparently just for being black in the wrong place at the wrong time. 78 In September 1968, Carol Jenkins, a twenty-one-year-old black woman, died from stab wounds on a street in Martinsville, Indiana; she had been trying to sell encyclopedias door-to-door after a strike closed the factory where she worked. After decades of dormancy, police finally made an arrest in the Jenkins case in the fall of 2000 after a forty-yearold woman came forward and disclosed that as a little girl she had seen her father and another white man chase Jenkins down the street and stab her in the chest with a screwdriver. According to the daughter, her father and the other man had laughed after the incident, claiming that Jenkins "got what [she] deserved. ' ., so many people will rise up out of the rivers from those years that you'll be able to walk from one side to the other dry-footed." ' 82 
III. WHY REOPEN? BENEFITS AND BARRIERS
A. Legal Accountability
As the foregoing discussion suggests, the murders of Evers, Collins, Wesley, Robertson, McNair, Chaney, Schwerner, and Goodman were not just individual acts -nor were the murders of Parker, Jackson, Liuzzo, Jenkins, Moore, Dee, Pool, Penn, Till, or the thousands of others victimized by racial supremacists over the course of this nation's history. Rather, they were part of a larger mosaic of violent acts against blacks, Jews, and others who threatened the socalled "white Christian republic." Although these murders were not formally linked, the connections between them and widespread racial hatred were neither vague nor attenuated. The pattern of supremacist lawlessness in defiance of civil rights progress sent a clear message that the price of equality would be death, torture, and dismemberment. This message continues today in the form of race-based hate crimes throughout the nation. 83 Given the continuing reality of racially-motivated violence and hatred in this country, reopening long-dormant cases may result in legal accountability for both government and private malfeasance. The murders discussed in Part II occurred not only because of the criminal acts of private individuals, but also because of the complicity of law enforcement and other government actors. Moreover, the history of failed or unfiled murder prosecutions in these cases -despite strong evidence pointing toward the culpability of public and private actors -magnifies the need to "correct the record" so that the legitimacy of the legal system itself is not further undermined.
In her recent work on legal and extralegal responses to collective 81 Although differences certainly exist between the regimes examined by Minow and American anti-black violence in the 1960s, similar issues of accountability and retrospective justice arise in dealing with the aftermath of state-sanctioned malfeasance. Reopening civil rights era cases is an important public response to collective violence and atrocities against blacks, such as those discussed in Part II of this Essay. By aiming to foster justice, truth, and accountability, these proceedings generate lasting records of both specific misdeeds and less tangible harms. I refer to these categories of accountability as government malfeasance and individual malfeasance in Parts III.A.1 and III.A.2 below.
84. MARTHA MINOw, BETWEEN VENGEANCE AND FORGIVENESS 9 (1998) (internal citations omitted). In this work, Minow cites an organization, Facing History and Ourselves, which supports continuing awareness and exploration of "possible institutional responses to collective violence, genocide, apartheid, and torture." Id. at 6-7. She asks a series of questions that could usefully be applied to awareness of civil rights era atrocities in the United States:
What lessons can be learned -and what should be taught -to young people growing up in a world that has known, and still produces incomprehensible patterns of violence and torture? Would it be better to shield young people from the fact of those patterns until they grow up? The wager made by programs like Facing History and Ourselves is that young people would do better to learn about the horrors that have occurred at the hands of adults than to be subject to silence about the events that still shape their world. Young people, understandably, want to know what has been done, and what can be done, to respond, redress, and prevent future occurrences. They ask whether it is possible to find a stance between vengeance and forgiveness, a stance for survivors, bystanders, and the next generations.
Id. at7.
Government Malfeasance
Government malfeasance -whether stemming from complicity in the failure to prosecute or in prosecutorial overreaching -fundamentally skews the nature of the criminal process and reinforces skepticism in the validity of its outcomes. If accountability is achievable in such cases, there must be opportunities to reopen investigations, even decades later, to question the government's role. 5 Although the imperatives of individual defendants' rights warrant respect for the values of finality and closure, there must be options in extraordinary cases to recognize and counteract the malfeasance of the state. . According to Eric K. Yamamoto, a member of the coram nobis legal team: "One woman in her sixties stated that she always felt the internment was wrong, but that, after being told by the military, the President, and the Supreme Court that it was a necessity, she had come seriously to doubt herself. Redress and reparations and the successful court challenges, she said, had freed her soul. Sillers, the speaker of the state House of Representatives, in 1956.1 Byron De La Beckwith was a charter member. 9 The Council "became virtually an arm of government and received state funds .... It had developed into a quasi-political party along the lines of those in totalitarian states, with ordinary citizens and public officials uniting to enforce a common ideology, white supremacy, through fear and intimidation." ' Unsurprisingly, their chief enemy was the NAACP, the organization responsible for Brown and for the vibrant leadership of field secretary Medgar Evers. 9 '
In 1956, Mississippi instituted the Sovereignty Commission with the following law: "It shall be the duty of the Commission to do and perform any and all acts and things deemed necessary and proper to protect the sovereignty of the state of Mississippi ... from encroachment thereon by the Federal Government or any branch, department or agency thereof; and to resist the usurpation of the rights and powers reserved to this state .... ,I2 From 1956 until its closure in 1973, the Commission operated officially as a public relations agency for the state of Mississippi and its "traditions," including segregation. Unofficially, the Commission evolved into an elaborate and well-funded spy agency, conducting a "paranoid, dirty war against suspicious outsiders, civil rights workers, blacks seeking their rights, and men and women suspected of carrying on interracial liaisons." ' 93 The Commission diverted funds to the Citizens' Council," interfered with voter registration drives, and advised police officers on how to break the law without getting caught.' As with the Citizens' Council, the Commission attracted the attention and loyalty of Byron De La Beckwith. ' The unlawful, extremist, and even tawdry aspects of the Commission's work remained officially secret from 1956 through 1989, in part because of a 1977 decision of the Mississippi legislature to seal the Commission's records for 50 years? After public pressure and The state of Mississippi acted directly through its State Sovereignty Commission and through conspiracy with private individuals to deprive the plaintiffs of rights protected by the Constitution to free speech and association, to personal privacy, and to lawful search and seizure, and statutes of the United States .... The final act of this tragedy was to cloak state actions in secrecy until those who had been harmed by these acts had died. 98 Significantly, these records also provided evidence of the Sovereignty Commission's long-term surveillance of Medgar Evers and of its collusion in the second Beckwith trial in 1964. 9 In 1989, journalist Jerry Mitchell of the Jackson Clarion-Ledger obtained a Sovereignty Commission file entitled "Medgar Evers: Race Agitator," which revealed that the Commission had investigated the background of potential jurors in the second trial; Mitchell's subsequent journalistic investigations of the Commission's possible jury tampering triggered the momentum that eventually resulted in the reopening of the Evers case in 1990.100 These disclosures, along with additional breakthroughs such as the discovery of the murder weapon, critical new witnesses, and a boastful confession, contributed to the successful outcome of the 1994 Beckwith trial. 01 The successful reopening of the Medgar Evers case inspired and reinvigorated efforts to reopen other high-profile cases whose histories reflected government misconduct and neglect."° For example, a primary impetus of the movement to reopen the Chaney/Schwerner/ Goodman case is the aim to expose the involvement of government officials in the murders and in their delayed prosecutions. Rita Schwerner noted:
I believe that there should be a trial so there is a public recognition of the state and individuals who didn't want to get their hands dirty in the reign of terror. The reasons I think that's important is so that we can teach our children and grandchildren what can happen if government is complicit. 1 03 The well-documented historical record of Freedom Summer -the summer of the three civil rights workers' murders -contains numerous instances of federal, state, and local governmental intransi-gence and racial hostility."° Segregationists and racial supremacists not only worked hand-in-hand with governmental actors -they were governmental actors, determined to use public authority and resources to obliterate racial progress. For example, the mayor of Jackson, Mississippi, embarked on the following preparations for the arrival of activists:
"This is it... [t]hey are not bluffing, and we are not bluffing. We are going to be ready for them .... They won't have a chance." The mayor expanded the city's police force from 200 to more than 300 officers. He purchased 250 shotguns and a 13,000-pound armored personnel carrier called "Thompson's tank," which had steel walls and bulletproof windshields. He had oversized paddy wagons built, brought in two-and-a-half ton searchlight trucks, and arranged to use the fairgrounds as a makeshift prison. The state legislature approved a request from the governor to hire 700 additional state highway patrolmen.' 05 To further solidify their attempts at control, the legislature outlawed the distribution of flyers urging boycotts and erected barriers to the issuance of permits to operate the planned "freedom schools" for activists."'° In response to requests for assistance in protecting activists during what promised to be a dangerous summer, FBI Chief J. Edgar Hoover asserted that his agency was not a protection force and that accordingly it would not "wet-nurse" student activists in Mississippi.°7
Government malfeasance in the Chaney/Schwerner/Goodman case continued throughout the subsequent arrest, incarceration, disappearance, and murder of the young men. Even after the bodies were unearthed and the young men's parents expressed the desire that they be buried side by side, state segregation laws forbade such an interment."° Unsurprisingly, further government delay and inaction resulted in the dismissal of state charges against the twenty-one men eventually arrested and in the small number of individuals convicted under federal civil rights laws.'" In the face of damning governmental involvement and a paltry record of successful prosecutions, reopening the case could serve as the necessary catalyst for reexamination of the government's accountability for such murders.
As discussed in Part II, widespread violence against blacks and other people of color has flourished in this nation's history, sometimes with the government's imprimatur and sometimes even at the hands of the designated "protectors" themselves. This type of intimidation and terror -whether actively encouraged or merely condoned by the government -is government malfeasance. If permitted to remain dormant and unchallenged, it generates repercussions not just with respect to the past but also very much with respect to the present and future. Contemporary manifestations of police brutality, hate crimes, and government cover-ups are reinforced and indeed encouraged if the historical record reflects a lack of recognition of and punishment for past wrongs."' Reopening cases to obtain legal accountability for public malfeasance -even in the context of individual prosecutions -enhances respect for the rule of law and signals that the state itself is not beyond the reach of the law.
Individual Malfeasance
Martha Minow notes that individual prosecutions are "slow, partial, and narrow," and that they fail to capture "larger patterns of atrocity and complex lines of responsibility and complicity." ' ' Undoubtedly, reopening cases in which the historical records reflect failed or unfiled prosecutions presents similar shortcomings; reopening can neither undo the past nor adequately provide redress for longstanding harms. Nevertheless, such prosecutions (and convictions) loom large in significance as markers of accountability -certainly not "justice" in a comprehensive, restorative sense, but a kind of "justice" nevertheless. Perhaps even starker significance would lie in the failure to prosecute such cases; as one surviving family member of James Chaney noted: "The perpetrators are walking the streets, and we all know who they are. By not prosecuting, it's saying to the individuals, 'You can go home and tell your friends about it, and nothing will be done.' "12
In the Evers case, Byron De La Beckwith epitomized this sense of "scot-free" gloating. For nearly three decades after the Evers murder, Beckwith responded to inquiries about the assassination with a gleeful, remorseless defense of the murder and of white supremacy generally. For example, in October 1987, Beckwith wrote to the Hinds County District Attorney's office to express thanks that his case was not being reopened:
110. Alfieri proposes a way to address this need through the articulation of prosecutorial race-and community-based duties to investigate and prosecute cases of racially motivated violence, Alfieri, supra note 13, at 1228-58. Alfieri explores the model of prosecutor as "heroic moral witness ... to confront injustice," and points out that this model is useful in that it "militates against the denunciation of the prosecutorial function as a blunt instrument of white dominance." Id. at 1228.
111. MINOW, supra note 84, at 9. 112. Mitchell, supra note 72, at 1A.
Surely, a 3rd trial of me would turn Jackson, and indeed much Of Hines [sic] County, into a huge "Roman Circus fiesta" filling the air and streets with the bitterness and blackness of beasts, topped off and stirred with a vast multitude of trash of the white variety, and every afore named [sic] participant among the multitudes of legal Leaders//??!! dragging their empty purses behind them like a passell [sic] of "pickers" going to 'de cotton patch to empty a vast veritable fortune of funds (4 'dey services) out of the pockets of the responsible, white, Christian tax paying public -of them who like thee and me and our people for generations WHO BUILT THIS REPUBLIC)13
When asked in the early 1990s whether the murderer of Medgar Evers should be punished, he replied: "[I]t depends on why he was killed. If he was killed in defense of the preservation of this white Christian republic, that's not murder, that's self-defense."" ' 4 These comments, particularly when considered in light of the ample evidence presented in the first and second Beckwith trials in 1964, fostered the widespread assumption that Beckwith had "gotten away with" Evers's murder. Moreover, Beckwith's gloating taunts suggested that he and other white supremacist defendants could act with impunity in perpetuating their hateful ideologies. Ironically, even when Hinds County prosecutor Bobby DeLaughter reopened the case and developed substantial new evidence against Beckwith, he encountered skepticism among those who thought that Beckwith was a guilty, raving lunatic but that it was simply too late to go back and correct the past:
I also received calls and letters from people on the opposite end of the spectrum, who hoped we were not considering reopening the case, no matter what the law was or what evidence we ever amassed. The decision to prosecute any case should be based upon the law and the evidence, but to this group, Beckwith's guilt was not the issue. I was repeatedly told, "We know he's guilty, everybody knows that; but that's not the point.... So, I would ask, "What is the point?" Without exception, I got one of four responses: "He's too old"; "The case is too old"; "It will cost the taxpayers too much money"; "It will open up an old wound." ' " 5 Despite these concerns, there is a compelling reason to pursue such cases: namely, the recognition that individual prosecutions, for all their limitations, are all that our criminal justice system affords as a mechanism for legal redress.
In addition to accountability for, and acknowledgement of, the government's role in these murders, there should be accountability for, and acknowledgement of, individual acts as well. Minow links these concepts of accountability to positive dimensions underlying the 113. DELAUGHTER, supra note 50, at 27. 114. Id. at 160; see also VOLLERS, supra note 51, at 280.
115, DELAUGHTER, supra note 50, at 24-25.
notion of "vengeance": "Although this word may sound pejorative, it embodies important ingredients of moral response to wrongdoing. We should pursue punishment because wrongdoers should get what is coming to them; this is one defense -or perhaps restatement -of vengeance.. ' ...
As discussed in Part II, the specifics of the murders at issue are almost breathtakingly galling and cruel. Accountability for individual wrongdoing can also serve as a way of "correcting the record" and honoring the memories of the lives lost through civil rights era violence.'
B. Due Process Concerns
Although legal accountability is the most commonly invoked objective in the reopening of civil rights era cases, significant countervailing interests require careful consideration of the rights of individuals who may be prosecuted or reprosecuted many years after the murders in question. Federal constitutional guarantees under the Fifth Amendment's Double Jeopardy Clause, the Sixth Amendment's Speedy Trial Clause, and the Fifth and.Fourteenth Amendment's Due Process Clauses -as well as analogous state constitutional rightsshould be implemented vigorously to ensure fairness to these defendants. It is beyond the scope of this Essay to address fully the history and complexity of these issues in the context of constitutional and criminal jurisprudence; rather, I aim to emphasize options that strive to balance the rights of defendants with the valid imperatives in favor of reopening. In my view, these considerations are countervailing but not contradictory, and legal accountability can be established in longdormant cases without sacrificing defendants', rights. Below, I briefly address these concerns in the context of cases that have been reopened successfully.
In reopening cases, a paramount concern is affording due process to the individuals who may be named or renamed as defendants. In the cases outlined in Part II, any surviving individuals who might be named or renamed in future prosecutions are now elderly. When he was convicted in 1994, Beckwith was seventy-three years old."' In the Sixteenth Street Baptist Church bombing case, Blanton was sixty-two years old when he was tried in 2001; Cherry was seventy-two years old 116. MINOW, supra note 84, at 10. Minow cautions, however, against the deterioration of vengeance into "a downward spiral of violence, or an unquenchable desire that traps people in cycles of revenge, recrimination, and escalation." Id. both pragmatic concerns and abstract principles affect decisions of whether to prosecute decades-old cases. Despite powerful demands for legal accountability, equally important countervailing interests exist: these can range from practical prosecutorial burdens (expense; availability of witnesses; preservation of evidence; competence of the defendant to stand trial) to individual constitutional rights under the Double Jeopardy, Speedy Trial, and Due Process Clauses. The latter concerns are briefly addressed below.
Double Jeopardy Clause
The Double Jeopardy Clause of the Fifth Amendment of the U. S. Constitution commands that no person shall "be subject for the same offence to be twice put in jeopardy of life or limb.' 12 ' At first glance, this language suggests that reprosecutions would be entirely prohibited, and that only first-time prosecutions resulting from reopened investigations of long-dormant cases would be permitted. A closer examination of Supreme Court precedent and commentary, however, reveals otherwise.
With regard to being "twice put in jeopardy" "for the same offence," the Court's dissection of the text can be divided into two major parts. First, the Court has stated that double jeopardy bars any criminal prosecution for the same offense for which the defendant has already been acquitted, convicted, or pardoned. 2 2 This interpretation excludes mistrials and hung juries, thereby clearly allowing reprosecutions such as Beckwith's, whose first two trials ended in hung juries. 3 A second strand of double jeopardy textual analysis and Supreme Court jurisprudence is both more complex and more controversial. For over eighty years, the Court has applied a "dual sovereignty doctrine" in interpreting the "same offence" language in the context of multiple prosecutions; under this doctrine or "exception," successive prosecutions by different sovereigns are permitted because different governments' laws by definition cannot define the "same offence." 24 The Court has justified this exception as rooted in federalism concerns. Without the doctrine, the Court has surmised, the separation of powers between state and federal governments might be jeopardized, leaving different jurisdictions in a "race to the courthouse" to conduct the initial or exclusive prosecution of a defendant whose act violated both state and federal law." 2 Other federalismbased concerns delineated by the Court include the protection of: a state's power to enforce its criminal laws; 6 the federal government's power to prosecute fully an offense that violates both federal and state laws;
27 and the balance of prosecutorial powers between the state and federal governments." In the past thirteen years, the Court has zigzagged in its approach to defining "same offence"; 2 9 however, it is clear that the dual sovereignty doctrine is viable for a broad range of reprosecutions. In summary, the Court's jurisprudence permits the reprosecution of a defendant whose alleged act violates both federal and state law, regardless of which government has conducted the initial prosecution and regardless of the outcome of that first prosecution." 3°1 Criticism of the doctrine encompasses a broad range of constitutional, historical, textual, and policy concerns. These include arguments that this "two bites at the apple" approach may encourage vindictive prosecutions, undermine public faith in the judicial system, ignore defendants' rights at the expense of law enforcement imperatives, and diminish critical values of finality and closure. 33 In civil rights cases, some reject a broad dual sovereignty exception in favor of a limited "civil rights exception" to allow federal criminal civil rights prosecutions after state proceedings have resulted in acquittals or insufficiently lengthy sentences.'3 As Paul Hoffman points out, the Reconstruction-era federal civil rights statutes, particularly 18 U.S.C. Sections 241 and 242, were intended to express ABC News producer pointed out to them that the alleged killing had taken place on federal property, the Homochitto National Forest. the ultimate authority of the federal government to protect fundamental rights, particularly when state institutions failed.' 35 In the South of the 1960s, there were many such failures of state authority -the cases of Viola Liuzzo, James Chaney, Michael Schwerner, Andrew Goodman, to name a few -and federal criminal civil rights prosecutions stepped in to repair the breach. Even when counterbalanced with the primary concerns addressed in this Essay -that is, the strong arguments that militate in favor of reopening and reprosecuting cases -the rights of individual defendants must be carefully considered. In its present form, the broad dual sovereignty exception permits reprosecutions, but arguably at the expense of these individuals' rights. Given these policy and constitutional tensions, perhaps the fairest and most viable approach to reopening these cases is to focus on reprosecutions following mistrials and hung juries (such as in the Beckwith case), and initial prosecutions of individuals (such as in the Blanton and Cherry trials). These choices raise different due process concerns, as discussed below.
Speedy Trial Clause
The Sixth Amendment of the U. S. Constitution provides: "In all criminal prosecutions, the accused shall enjoy the right to a speedy and public trial."' 36 The U.S. Supreme Court has held that a defendant's speedy trial rights attach upon arrest and continue until conviction, acquittal, or a formal entry is made on the record that the person is no longer under indictment. " [T] he Speedy Trial Clause has no application after the Government, acting in good faith, formally drops charges."' 37 Based on these strictures, Speedy Trial Clause challenges in most reopened cases are either inapplicable or readily resolved if the second prosecution proceeds from the arrest through trial phases sufficiently expeditiously. The significant lapse of time in these cases is typically not while an individual is under indictment, but rather between successive prosecutions or between the crime and the initial prosecution. 38 135. ld. at 661, n.49. Hoffman notes: "The failure of state court juries to convict those responsible for racist violence was one of the reasons public officials and private white supremacists acted with impunity against the African-American population in the South for nearly a century after Reconstruction ended. 
Passage of Time
The third and final major due process concern in the reopening of cases involves the lapse of time between the underlying act and the final indictment and prosecution. Although the lack of a statute of limitations for murder clearly reflects both the seriousness of the crime and the desire that prosecutions should not be barred by the mere passage of time, it is daunting to consider the possible effects of gaps of twenty or thirty years on the viability of a case. In the civil rights era cases discussed herein, the impetus for reopening involved not so much an abstract sense that "justice must be done," but usually a breakthrough in the discovery of new evidence or witnesses. Given that key witnesses and defendants themselves are aged and possibly in frail health, is it possible to guarantee due process after so much time has elapsed? At what point, if any, does the passage of time eliminate the ultimate possibilities for truth and justice?
The answer to this difficult question surely must be that each case presents a unique path. In reviewing Beckwith's due process challenge to his final prosecution, the Mississippi Supreme Court applied a twopart test to determine whether the thirty-year passage of time between the first and third trials was inconsistent with due process. First, the court asked, has the final preindictment delay caused actual prejudice; and second, was the lapse in time intentionally used by the government to gain a tactical advantage over the defendant?"' In analyzing the first prong, the court noted that Beckwith had not been precluded in his third trial from presenting any facts or testimony that he could have offered in his earlier trials; the court observed that the previous testimony of the now-deceased witnesses had been read into the record at trial. The court also was unconvinced that Beckwith's claimed memory loss was insurmountable, given that the original trial 
Id.
records contained detailed testimony of his contemporaneous recollections: "'Vague assertions of lost witnesses, faded memories, or misplaced documents are insufficient to establish a due process violation from preindictment delay.' "14
With regard to the second prong, the court found that the delay was not attributable to any government attempt to gain an "upper hand" over Beckwith due to the passage of time; in fact, the court found, the delay was more likely caused by complicity between the state Sovereignty Commission and Beckwith in obfuscating the connection between the Commission and possible jury tampering in the earlier trials. 142 It is likely that a similar analysis would apply to other reopened cases in which defendants assert that the mere passage of time should render their prosecutions invalid under the Due Process Clause.
C. Racial Healing
In addition to fostering some measure of legal accountability for both public and private wrongdoing, reopening these cases may facilitate a kind of racial healing of communities and individuals harmed by the intractable, systemic violence of the era. Recognition of the need for broad-based racial healing requires acknowledgement of broadbased racial injury; in this context, reopening individual cases signifies that these murders inflicted long-term, devastating blows to the health, safety, and welfare of black communities.
Harlon Dalton describes racial healing as involving "candidly confronting the past, expressing genuine regret, carefully appraising the present in light of the past, agreeing to repair that which can be repaired, accepting joint responsibility for the future, and refusing to be derailed by setbacks and short-term failure."' 4 a To achieve this healing, Eric Yamamoto urges the use of "praxis", "a pragmatic search for healing understandings that resonate with racial communities ... understandings [that] emerge in bits and pieces from the disciplines of law, theology, social psychology, political theory (particularly peace studies), and indigenous healing practices.""' Can these objectives be consistent with the process and goals of reopening cases? In some ways, yes. Minow 46 In this light, reopening also represents an acknowledgement that coming to terms with the past is necessary for racial progress. Public scrutiny can in turn lead to recognition of the long-term harms -psychological, economic, legal, and politicalinflicted by the reign of supremacist terror.
The decades-long efforts of Myrlie Evers, Rita Schwerner, and others represent the hope that racial healing will result from reopening old wounds and exposing them to the fresh air of investigation. Imagery of injuries and healing is pervasive in these efforts; for example, with regard to the Evers case, Bobby DeLaughter asks:
[11f justice has never been finalized in such a despicable and immoral atrocity and pursuing it will open an old wound, is it not a wound that needs to be reopened and cleansed, instead of continuing to fester over the years, spreading its poison to future generations? 4 7 It is far from clear, however, that criminal prosecution itself yields the kind of broad-based healing needed to address long-term racial harms.
Criminal prosecution focuses on matters of adversarialism, proof, culpability, and punishment; racial healing requires collaboration, a lack of fingerpointing, confession, and forgiveness. As Minow observes in evaluating the role of prosecutions as a response to mass atrocities:
The trial itself steers clear of forgiveness .... It announces a demand not only for accountability and acknowledgment of harms done, but also for unflinching punishment.... Reconciliation is not the goal of criminal trials except in the most abstract sense. We reconcile with the murderer by imagining he or she is responsible to the same rules and commands that govern all of us; we agree to sit in the same room and accord the defendant a chance to speak, and a chance to fight for his or her life. But reconstruction of a relationship, seeking to heal the accused, or indeed, healing the rest of the community, are not the goals in any direct sense.' 48 Ultimately, the goal of racial healing may be better served through another mechanism, for example, a kind of "truth commission" as discussed below, or through a combination of truth commission and prosecution.
IV. TRUTH AND RECONCILIATION COMMISSIONS: COMPLEMENTS OR ALTERNATIVES TO PROSECUTION?
In the movement to reopen these cases, traditional adversarial goals of legal accountability coexist -sometimes ill-fittingly -with nonadversarial goals of healing, reconciliation, and psychological closure. While the former goals are usually effectuated within the specific, narrow confines of individual prosecutions, the latter objectives are broader, more abstract, and usually more difficult to achieve in a legal context. Accordingly, some have suggested that an "American-style Truth and Reconciliation Commission" -modeled in part on post-apartheid South Africa's Truth and Reconciliation Commission -is needed to allow more full redress for the long-term harms caused by anti-black violence and intimidation. ' Although other models for truth commissions exist," 5° South Africa's Truth and Reconciliation Commission is both the most famous and most pertinent in terms of significance to U.S. civil rights history. Following the historic transition from an apartheid government to democratic rule, culminating in the peaceful election of Nelson Mandela as the nation's first black president and the African National Congress as the governing party in 1994, the Parliament created a Truth and Reconciliation Commission ("TRC") in July 1995 to address the effects of South Africa's stark past of racial oppression and other human rights violations. In establishing the TRC, the Parliament drew upon the experiences of truth commissions elsewhere, as well as extensive public input.
Nobel Peace Laureate Archbishop Desmond Tutu to be its head.' 53 With a 150-person staff and a $40 million budget, the TRC was comprised of three committees: one to investigate gross human rights violations (the Committee on Human Rights Violations); one to consider amnesty for those confessing to those violations (the Committee on Amnesty); and one to consider nonmonetary reparations to victims of those violations (the Committee on Reparation and Rehabilitation).
The overarching objective of the TRC was to initiate and facilitate an interracial reconciliation process in the context of a bloody, bitter past of black oppression and terror; as noted by one of its architects, Justice Minister Dullah Omar, "There is a need for understanding, but not for vengeance, a need for reparation, but not for retaliation."' 55 A related goal was to provide redress for the failures of the South African legal system. Yamamoto notes:
Commission proponents believe that healing is achievable and that South African society can move beyond apartheid if those who inflicted racial wounds acknowledge the suffering they wrought and accept appropriate responsibility. The Commission's work is deemed to be especially important by many in light of the perceived failure of the current South African courts and criminal laws to bring apartheid abusers to justice -as evidenced by the recent acquittal of former apartheid Defense Minister Magnus Malan and others on charges of ordering a massacre in a black township.' 5 6
Certainly, there exist many differences between the South African and American stories of racial oppression and civil rights era abuses; moreover, it is still far too early in post-apartheid South Africa's own history to ascertain whether the TRC was the best model for reconciliation and redress. 7 It is beyond the scope of this Essay to examine the benefits and drawbacks of the TRC in terms of South African society; some aspects of the TRC model may, however, be useful in devising ways to address the need for racial healing and reconciliation process of individual storytelling and "truth-telling" in the presence of sympathetic witnesses even further enhances its restorative potential; it empowers the speaker and calls attention to the significance of the narratives being related. Psychological and political literature about the nature of mass trauma further suggest that speaking out can be a healing experience; Minow notes, "Coming to know that one's suffering is not solely a private experience, best forgotten, but instead an indictment of a social cataclysm, can permit individuals to move beyond trauma, hopelessness, numbness, and preoccupation with loss and injury."' Y 1 6 Quite possibly, there could be enormous potential for healing, reconstruction, reconciliation, and education if survivors of the terrors of the civil rights era had public opportunities to come forward to discuss the past. These survivors could include the families and other loved ones of murder victims; they could also include people of all races who may have witnessed or condoned anti-black violence, and even those who survived growing up in segregationist, hostile communities. Given the passage of nearly four decades since the worst antiblack violence of those times, the numbers of survivors who can testify to these harms are fewer and fewer; moreover, an argument could be made that healing and reconciliation are unlikely to occur now if it has not already occurred. The experiences of those who persisted in reopening the 1990s prosecutions of Beckwith, Blanton, Cherry, Frank, and others, however, suggest that the psychological, emotional, and even spiritual benefits are as great as the legal achievements. The language of "cleansing moments" and "healed wounds" connotes a deeper sense of closure than guilty verdicts and punishment would accord. In discussing the benefits of the TRC's reconciliation objectives, Tutu remarked: "Retributive justice is largely Western. The African understanding is far more restorative -not so much to punish as to redress or restore a balance that has been knocked askew. The justice we hope for is restorative of the dignity of the people."' 62 Perhaps an American-style TRC would evoke similarly restorative responses.
With this more expansive focus of storytelling and truth-telling in mind, an American-style TRC could adopt broader objectives with regard to the usefulness of its testimony and findings. In addition to serving as valuable histories of the civil rights movement, these narratives could provide the bases for curricular reform in primary and secondary education, legislative proposals, and other policy initiatives. These goals may seem far removed from the initial impetus to reopen cases for prosecutorial purposes, but they are not inconsistent 161 . MINOW, supra note 84, at 67.
162. Rosenberg, supra note 157, at 90 (quoting Archbishop Desmond Tutu).
with prosecuting individual cases; in fact, they may aid the task by encouraging political momentum and personal courage. Both the 1993 South African Interim Constitution and TRC leaders explicitly invoked the African concept of "ubuntu," or humane interconnectedness, to explain their preferred approach to achieving justice through community healing. As Yamamoto explains:
Ubuntu is the idea that no one can be healthy when the community is sick. "Ubuntu says I am human only because you are human. If I undermine your humanity, I dehumanise myself." It characterizes justice as community restoration -the rebuilding of the community to include those harmed or formerly excluded. 63
V. CONCLUSION It is tempting to view the movement to reopen civil rights murder cases as attributable to an interesting but ultimately quaint preoccupation with the past. As this nation moves thirty, forty, and more years away from the era of Emmett Till, James Chaney, Michael Schwerner, and Andrew Goodman, collective memories and outrage fade. For those who still cling to the anachronistic hope of finding justice and closure in these cases, the ever-dwindling availability of witnesses and resources serves as a painful reminder that America has entered a new century with different priorities and politics. In this light, is the search for cleansing moments and retrospective justice an irrelevancy?
A closer look at the racial realities of today suggests otherwise. White supremacists 6 4 and other hate groups continue to proliferate, now focusing their attention not only on the old familiar targets of racial and religious minorities, but also on lesbians and gays, abortion providers, immigrants, and the U.S. government itself. 65 With the rise of the Internet and other technological resources, right-wing extremist groups can now organize and disseminate their ideological weaponry quickly and vividly to a wide variety of consumers, including children." 6 The proliferation of bias and hate crimes underscores the fact that we are not a nation that has left behind the challenges of a generation ago; we are a nation still riven by racial and economic divisions. 
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